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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

STRAUS FAM LY CREAMERY, et )
al ., )
) No. C02-1996 Bz
Plaintiffs, )
) ORDER DENYI NG MOTI ON TO
V. ) TRANSFER
)
W LLI AM B. LYONS, )
)
Def endant . )
)

Before the court is defendant's notion to transfer this
matter to the Eastern District of California, Sacranento
Di vision, pursuant to 28 U . S.C. 8§ 1404(a).! Section 1404(a)
states that "[f]or the convenience of parties and w tnesses,
in the interest of justice, a district court may transfer any
civil action to any other district or division where it m ght
have been brought.” 28 U S.C. 8§ 1404(a). Factors considered
in making this determ nation include:

(1) plaintiff's choice of forum (2) conveni ence of
the parties, (3) convenience of the w tnesses,

! The parties have consented to the jurisdiction of a
United States Magistrate Judge for all proceedings including
entry of final judgnment pursuant to 28 U S.C. 8§ 636(c).
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(4) ease of access to the evidence, (5) famliarity
of each forumw th the applicable |aw, (6)
feasibility of consolidation of other clains, (7)
any local interest in the controversy, and (8) the
relative court congestion and tinme of trial in each
forum

Roval Queentex Enter. Inc. v. Sara Lee Corp., 2000 WL 246599

at *2 (N.D. Cal. Mar. 1, 2000)(citations omtted).

Def endant argues that this action could have been brought
in the Eastern District, and that transferring this action
woul d make it nore convenient for defendant's w tnesses and
provi de easi er access to relevant evidence. Defendant al so
argues that judicial econony would be pronoted because Judge
Garland Burrell of the Eastern District is famliar with the
m | k pooling regulatory schenme froma previous case.
Plaintiffs do not dispute that this action could have been
brought in the Eastern District. Rather, plaintiffs argue
that in light of the strong presunption favoring plaintiff's

choice of forum see Decker Coal Co. v. Commonweal th Edi son

Co., 805 F.2d 834, 843 (9th Cir. 1986); Royal Queentex Enter.

Inc., 2000 W. 246599 at *2-3, the convenience to the parties
and w tnesses, access to proof and judicial econony all weigh
in plaintiffs' favor.

Wherever this action is tried, soneone wll be
i nconveni enced. Plaintiffs have filed declarations that
plaintiff Straus is a small famly business located in Marin
County and that plaintiff Horizon, a Col orado corporation,
does a substantial portion of its business in the Bay Area and
regul arly has representatives come to San Franci sco.

Plaintiffs also aver that nost of their witnesses will be
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representatives of other small organic dairies in Marin or
Sonoma County, that their docunents are simlarly |ocated and
that their counsel is in Marin. Defendant produced a | onger
list of potential w tnesses, nost of whomare either enployed
by defendant or are expert w tnesses. Mst of defendant’s
W tnesses are located in the greater Sacranento area and
defendant's docunents are |located in Sacramento. Neither side
will be terribly inconveni enced, since Sacranento and San
Francisco are only 90 mles apart. Since no witness actually
lives in San Francisco and only three appear to actually live
in Sacranento, alnost everyone will have to travel sonewhere.
The question then is whether the inconvenience to the
defendant is significantly greater than the inconvenience to
the plaintiffs so as to outweigh the respect | nust accord
plaintiffs choice of forum

Section 401 of the California Code of G vil Procedure,
the exception to California s general venue rule when the
defendant is the State or an agency of the State, states in
rel evant part:

Whenever it is provided by any law of this State

that an action or proceedi ng against the State or a

departnent, institution, board, conm ssion, bureau,

of ficer or other agency thereof shall or may be

commenced in, tried in, or renmoved to the County of

Sacranento, the sane may be comenced and tried in

any city or city and county of this State in which

the Attorney Ceneral has an office.
Cal. Cv. Proc. Code § 401(1)(Deering 1991). This section
applies "when the normal rules of venue allowtrial [in

Sacranmento County], as when the 'residence' of the agency is

in Sacranento." Regents of the Univ. of Cal. v. Superior
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Court, 3 Cal. 3d 529, 535 (1970). See also Harris v.

Al coholic Beverage Control Appeals Bd., 197 Cal. App. 2d 759,

767 (1961). It also applies regardl ess of "whether the
def endant agency is represented by the Attorney General or its
own counsel." Harris, 197 Cal. App. 2d at 767.

The purpose of 8 401 and rel ated statutes governing venue
in actions against state agencies "is to afford to the citizen
a forumthat is not so distant and renote that access to it is
i npractical and expensive. To that end, such provisions
shoul d be liberally construed in favor of the private

litigant." Regents of the Univ. of Cal., 3 Cal. 3d at 536.

The California State Bar Comm ttee on Adm nistration of
Justice, in recommendi ng the enactnent of 8§ 401, stated that
"It is a severe financial hardship to require litigants to
have their cases tried at Sacranento. Certainly as between
the State and the individual, the State should and can afford
any added expense involved." [d. at 537 (quoting Conm on
Adm n. of Justice, 1945-46, Annual Report, 21 State Bar J. at
161, 180 (1946)). Wiile 8 401 is a state venue rule, at the
very least it anounts to a determnation by the California

| egislature that its state agencies will not be unduly

i nconvenienced if required to defend actions away from
Sacranento, in |locations where the Attorney Ceneral is

of ficed. |Indeed, defendant has in the past defended the mlKk

regul atory schenme in Los Angel es and Riverside.?

2 See Ray v. Parker, 15 Cal. 2d 275 (1940); Jersey Mid

MIKk Prod. Co. v. Brock, 13 Cal. 2d 620 (1939); Golden Cheese
Co. v. Voss, 230 Cal. App. 3d 547 (1991).
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Def endant has also failed to persuade ne that all the
W tnesses that defendant proposes to call will be needed. A
revi ew of the pleadings suggests that |egal disputes are
likely to dom nate over factual disputes, a point which
neither party seriously disputed during argunent. The parties
estimate that the trial wll take five days, which suggests
that they realistically do not expect to call all their
proposed w tnesses. And as noted bel ow, Judge Burrell decided
his case on summary judgnent.

Finally, I find that the burden venue will create can be
better borne by defendant’s enpl oyees and experts than by
smal| dairy farnmers, such as Straus and plaintiffs’ w tnesses.

Def endant al so argues that a transfer to Sacranmento woul d
pronote judicial econony because it could result in the
assignment of this matter to Judge Burrell, who sone years ago
presi ded over a lawsuit challenging a different portion of the
m | k pooling regulations. | need not decide whet her defendant
i s judge shopping, as plaintiffs conplain. Suffice it to say
t hat defendant has failed to establish that this matter woul d
be reassigned to Judge Burrell or that Judge Burrell has such
substantial experience with the mlk pooling regul ations that
it would pronote judicial econony for himto preside over the
matter. | note that Judge Burrell decided his case on sunmary
judgnent in 1999. There is no indication in the record that
he ever engrossed hinself in the many matters alluded to in
defendant’s brief.

Bal ancing all these factors, | find that the

i nconvenience to plaintiffs if this mtter were transferred to
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Sacranento woul d substantially outwei gh the inconvenience to
defendant if this matter remains in San Franci sco.
Accordingly, IT IS HEREBY ORDERED t hat defendant's notion to
transfer i s DEN ED

Dat ed: Septenber 6, 2002

/[ s/ Bernard Zi nmer nan
Bernard Zi mrer man
United States Magi strate Judge
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